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'DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center, and the matter is now before
the Associate Commissioner for Examinations on appeal. The appeal
will be dismissed.

The petitioner is a medical practice in Concord, California, that.
indicates it has no other employees and a grogs annual income of
$100,000 to $225,000. It seeks to temporarily employ the
beneficiary as a Medical Research Consultant for a period of
three years. The director determined that the petitioner had not
filed a Labor Condition Appllcatlon (LCA) in a timely manner and
denied the petition.

On appeal, the petitioner submits the certified LCA stating that
repeated LCA applications were submitted and faxed to the
Department of Labor without response. '

Section 214(i) (1) of the Act, 8 U.S.C. 1184 (i) (1), defines the
term "specialty occupation": as an occupation that requires:

(A) theoretical and practical appllcatlon of a body of
highly specialized knowledge, and .

(B) attainment of a bachelor's or higher degree in the
specific specialty (or its equivalent) as a minimum for
entry into the occupation in the United States.

8 C.F.R. 214.2(h) (4) (1i1i) defines the term "specialty occupation"
as: : ‘

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge
in field of human endeavor -including, but not limited
to, architecture, engineering, mathematics, physical

sciences, social sciences,  medicine = and health,
education, business specialties, accounting, law,
theology, and the arts, and which reguires = the

attainment of a Dbachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii)(Aa), to qualify as a
specialty occupation, the position must meet one of the following
criteria: ‘ '

1. A baccalaureate or higher‘degree or its equivalent
is normally the minimum requirement for entry into the
particular posgition;

2. The degree reguirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may. - show - that its

particular position is so complex or unique that it can
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be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties is usually associated with the attainment of a
baccalaureate or higher degree.

The issue in this proceeding is whether the petitioner obtained a
certification from the Department of Labor that it had filed a
labor condition application prior to filing the instant petition.

8 C.F.R. 214.2 (h) (4) (i) (B) (1) states:

Before filing a petition for H-1B classification in a
specialty occupation, the petitioner shall obtain a
certification from the Department of Labor that it has
filed a labor condition application in the occupational
specialty in which the alien(s) will be employed.

In the initial filing of the petition received by the Service
Center on September 21, 2000, the petitioner submitted no LCA or
any other supporting documentation for the petition.

On January 2, 2001, the director stated that only the petition had
-~ been submitted, and he requested further evidence with regard to
why the proffered position would be considered a specialty
occupation. The director also asked for evidence with regard to
the ©beneficiary's qualifications to perform services in a
specialty occupation. Finally, the director stated that all Form
I-129 petitions required evidence of filing a Labor Condition
Application (LCA), Form ETA 9035,. with the U.S. Department of
Labor.

In response, the petitioner submitted a copy of a newly filed LCA
- dated March 24, 2001 and explained that the Department of Labor
(DOL) required a different LCA form after January 19, 2001. The.
submitted LCA had not been certified by DOL. The petitioner also
submitted an Internet document that explained the requirements for
filing the new document.

On July 30, 2001, the director denied the petition stating that
although the petitioner had submitted a copy of a LCA filed with
the Department of Labor in its response to the request for further
evidence, to date, the petitioner had not provided evidence of an
approved Labor Condition Application.

On appeal, the petitioner submits a copy of the filed LCA with
the certification by DOL as of August 27, 2001. In addition, the
petitioner states that several and repeated LCA applications were
submitted and faxed, but the petitioner received no response
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until August 27, 2001.

Upon review of the record, it is clearly established that the
petitioner submitted at least two LCA forms to the Department of
Labor. The first one is dated March 24, 2001 and the second is
dated August 24, 2001. The latter one contains the required
- certification by DOL. The petitioner submitted both documents to
DOL 'a considerable time following the Service's receipt of the
original I-129 petition on September 21, 2000. A petitioner must
establish eligibility at the time of filing; a petition cannot be
approved at a future date after the petitioner becomeg eligible
under a new set of facts. Matter of Michelin Tire Corporatiocn, 17
I&N Dec. 248 (Comm. 1978). Also, 8 C.F.R. 103.2 (a) (12) .

Although the Service acknowledges that the processing of LCA
forms may often pose problems of coordination with the submission
of the I-129 petition, it provides for such circumstances by
requesting the certified LCA along with other requests for
additional evidence following the submission of the I-129
petition. In the instant petition, the petitioner did not appear
to have gubmitted the LCA to the Department of Labor prior to
submitting the I-129 petition to the Service, and only presented
the certified LCA in the appeal prccess. This submission does not
appear to conform with the regulatory requirements, or current
Service policy. Accordingly, the petitioner did not establish
that the beneficiary is eligible for classification as an alien
employed in a specialty occupation.

Beyond the decision of the director, the issue of whether the
proffered position is a specialty occupation and whether the
beneficiary is qualified to perform a specialty occupation has
also not been established on the record. For example, in the
original petition, the petitioner stated that the beneficiary
would work as a "medical research consultant" with the following
duties:

Review, gather, compile and disseminate medical
information from medical journals, regearch material
and medical literature pertinent to the practice and
care of patients;

Maintain and update OSHA and Workmen's Comp compliance;

Disseminate, update and implement to staff & persoﬁnel the
information and be available for consultation.

When the director requested further evidence. with regard to the
beneficiary's qualifications, the petitioner submitted a one-page
document that changed the proffered position title to "Resident
Physician Trainee-in-Charge of Research and Prevention," and
expanded upon the duties of the proffered position. One new duty
was to take "lead physician role in training, assisting, and
consulting with the staff with the care of the patients and other
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health issues." This Jjob description appears unrelated to the
original proffered position. For example, it is unclear what staff
and personnel the beneficiary would be working with, as the
original petition reflects that the medical practice has no other
employees.

In addition, the petitioner indicated that a curriculum vita was
attached to the submitted one page document that apparently
documented the beneficiary's qualifications to perform a specialty
occupation. No such curriculum vita was found on the record.

To date, the record remains insufficient as to whether the
proffered position is a specialty occupation or as to whether the
beneficiary is qualified to perform a specialty occupation. As the
appeal will be dismissed on other grounds, these igsues need not
be examlned further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is disgmissed.



